Amendment to Informed Consent
The Patriot Act of 2001

Section 215 of the Patriot Act of 2001 contains a troublesome exception to confidentiality in that it not only requires therapists (and others) to provide Federal Bureau of Investigation (FBI) agents with books, records, papers, documents, and other items (Art Therapy products), but it also then prohibits the therapist from disclosing to the client that the FBI agent sought or obtained the items under the Act.


In 1978, Congress, through the Foreign Intelligence Surveillance Act (FISA), created the Foreign Intelligence Surveillance Court (FISC) to supervise FBI surveillance in foreign intelligence investigations.  The FISC hears FBI applications for orders and warrants, including Section 215 orders.  Under FISA, the FBI was required to make an application to the FISA Court for an order requiring documents for an investigation to protect against international terrorism or clandestine intelligence activities.  Unfortunately, the FISA Court meets in secret, rarely published its decisions and allows only the government to appear before it.  Section 215 of the Patriot Act amends FISA in several ways, and creates an ethical quandary for therapists in that those who are ordered to turn over records or other "tangible things" are prohibited from mentioning to anyone else that the FBI sought the information.

In another circumstance, a therapist faced with a subpoena for client records, for example, would first contact the client to determine whether the psychotherapist-patient privilege is being asserted or waived.  However, such an option is not available under the Patriot Act.  A therapist faced with a Section 215 order would be in violation of federal law, and possibly subject to legal action, if he/she disclosed to anyone that the FBI has sought or obtained what would otherwise be confidential client information.  Clearly, such a situation would interfere with the therapeutic alliance.  Third-party interference in the therapeutic relationship would normally be addressed in treatment.  However, a therapist who has complied with a Section 215 order may find him/herself in a conflicted role, unable to process the very nature of the conflict to anyone, especially the client.  One could argue that such a circumstance would create an unethical dual relationship, or other conflict of interest, which may require the therapist to prematurely terminate treatment, without the ability to process the reasons for the termination with the client.


Therapists are not alone in their concerns about Section 215 orders.  Any person or entity can be served with a Section 215 order.  However, therapists have unique relationships with their clients, which may be permanently damaged by gag provisions of the Act.  If you are concerned about the implications of the Patriot Act, contact your Congressman to express your concerns, or the American Civil Liberties Union (ACLU) at www.aclu.org to find out what you can do to help.
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